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Statement of the Case.

May it please the Court :

Counsel for appellant, in opening brief, attempts to "set

up a situation" in his statement of facts. For a better state-

ment of the facts, the Court is referred to the opinion of

the lower Court, at page 352 of the record. In addition to

the matters of fact stated in said opinion, the Court's atten-

tion is called to the following further statement of facts

:

Preliminarily, the "brief" is about as long as the evidence.

and I therefore prefer to refer the Court to the evidence

than to answer the brief in full.



I claim that the testimony of each and every one of the

officers of the Whalen Con. Mining Company amounts to

the full force and effect: "I don't know anything about it."

They must have been '"dummies." No books were kept.

No minutes were kept. No accounts were kept. They

never took any interest in the corporation. Colonel Charles

Lay was "the whole' cheese," as expressed by some of the

witnesses, in western parlance.

In 1901, 1902, 1903 and 1904, Colonel Charles Lay did

exactly the same things at all times. The corporation,

Whalen Con. M. Co. never authorized him to do anything

but always let the matter stand passive. He had the assess-

ment work performed for each and every of those years, for

and on behalf of the Whalen Con. M. Co. The company

kept no books or accounts of what he did for and in its

behalf. Lay had a carte blanche to do as he pleased and the

directors permitted him to do it, none of them having any

interest in the corporation. None of them cared.

It is necessary to read the testimony of the directors and

officers of the corporation to become convinced of the fore-

going conclusions of facts. Judge Farrington was severe

in his opinion against the doings of Colonel Charles Lay

and the corporation. The reading of the testimony is what

made him feel that way.

To show that Colonel Charles Lay's outlay was "con-

ceived in fraud and born in inequity," I refer the Court to

Exhibit No. 5, being a little pamphlet entitled "Fortunes

in Copper." Colonel Charles Lay denied, in his deposition

that he wrote it, and said George William Leighton wrote
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it, and Mr. Leighton denied that he wrote it, and Mark W.

Shaw testified that it was written by Colonel Charles Lay,

and that Lay handed the manuscript for him to read at

Cedar Switch, within about five miles of the mines, and

that he read it while sitting on a log, and that it was in

Colonel Lay's hand writing, and that the pamphlet was about

the same" as it w^as originally written by Colonel Lay. No

one can blame Colonel Lay for denying the authorship of

that peculiar pamphlet put out for the purpose of selling

stocks in the East. But, having denied its authorship, and

it being proved that he deliberately lied and perjured him-

self, his entire testimony, it is respectfully submitted, should

be rejected. The U. S. Postal authorities never "got on to

it," or else Colonel Lay would be in the same cell that

Colonel William Whalen, promoter of the Whalen Con. M.

Co. now occupies in California. The Court will read partic-

ularly at page 19 of Fortunes in Copper, Exhibit No. 5,

and compare it with the testimony, where it is shown that

only 14 sacks of sorted and picked ore was extracted from

the so-called outside claims, and about 22 tons from the

Prince of Wales and Copper Nut, and that not a cent was

returned therefrom.

Colonel Lay testified that the foregoing shipments of

picked and sorted ore (the very best being picked and sorted

for the purpose of making a good showing and selling stock)

brought him out largely in debt, and yet, in the face of such

returns he issues "Fortunes in Copper."

The evidence of Lay and Leighton shows that they are

both on the same "lay." G. W. Leighton contradicts him-



self throughout his testimony. The lower Court discredited

both witnesses, and the other witnesses knew nothing.

The claim of Daniel Davies is based upon work performed

as assessment work, under direction of Colonel Lay, for the

Whalen Con. M. Co. in 1903, and for assignments from

other miners who performed similar work.

Lay always acted on his own initiative, and the "corpor-

ation" let him do it. It may be true, and the fact need not

be disputed, that Lay asked some of the directors of the

corporation to contribute towards the expense of assess-

ment work, but it does not appear that the corporation was

ever solicited by Lay or any one else to have such work

performed.

The evidence shows that in 1904 Colonel Lay went upon

the ground and employed some of the same men who had

worked on assessment Work in prior years, and used the

same tools, and held the same reputation, in-so-far as the

field of operation was concerned, being on the ground, and

that he started from Chicago, the home ofifice, with the

same rights and authority that he had always acted under

during the years 1901, 1902, 1903, to-wit : no authorit}'

whatever directly issuing from the Board of Directors, but

well understood by said Board, and assented to. This state

of facts, as understood by the lower Court, and sufficiently

supported by evidence, constituted Lay, the agent of the

corporation, and, as resulting therefrom, the work done in

1904 was done for the corporation, and not done by a mere

naked trespasser.
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The mere naked trespasser theory in an afterthought,

which Colonel Lay received legal advice upon after the

trouble began.

Since writing the foregoing I have taken out of the mail

another brief, of 47 pages; this, by H. K. Mitchell. The

first is by Jesse J. Ricks, whose name does not appear of

record. The two briefs "slap each other in the face" in

many particulars, needless to particularize here.

The brief of ^Ir. Alitchell attempts to discredit the testi-

mony of Mark \V. Shaw, and quotes his affidavit in full as

shown at page 393 of the record. I really introduced that

affidavit in evidence first, and had it fully explained. (See

page 321 record.)

At page 328 of the record we find the following testimony

from Mark W. Shaw

:

Q. You did know then, December 17, that the Whalen

Company had not done that work?"

A. Yes, sir; that is what he said. Afterwards he wrote

me those letters, and then you made that copy and sent it

to me.

O. Who made that copy?

A. You did.

Q. Did I?

A. Yes, sir.

O. Well, I do not remember it, etc."

The foregoing testimony refers to the affidavit of M. W.

Shaw, so bitterly assailed in Mr. Mitchell's brief, at page 34,

et seq.



It thus appears from the record that if Mr. Mitchell is not

the author of that affidavit, at least it came from his office.

Mr. Mitchell never denied that he prepared it. Shaw ac-

cuses him in open Court of having sent it, and Mr. Mitchell

simply says, "Well, I do not remember it," and then sud-

denly changes the subject to posts, evidently wanting some-

thing to catch hold of. (See page 328 of record.)

M. \V. Shaw testified in open Court, and at page 325 of

the record, the Court warns the witness: "Now, we want

the facts, Mr. Shaw."

The reason of this injunction and warning was caused by

the affidavit, upon which the lower Court had remarked at

page 324, "If that document is absolutely true, there is but

very little that he has testified to on the stand that is cor-

rect," etc.

In view of the affidavit already made by Mr. Shaw, I con-

cluded that it would be better to have him present in Court,

and subject him to the view and examination of the Court,

and to make his explanation to the Court, in open Court,

which explanation he made in his own way at page 325.

The lower Court, after seeing the witness upon the stand,

and observing his conduct, and hearing his answers, con-

cluded that he was teljing the truth. The lower Court, after

reading the deposition of Colonel Lay and "Fortunes in

Copper," concluded that the Colonel was "fibbing."

The several letters from Colonel Charles Lay to M. W.

Shaw, introduced in evidence in the case, amply support the

testimony of Mr. Shaw.



It appears to be admitted by the "briefists" for appellant

that Colonel Lay went upon the ground in 1904 for the

purpose of extracting ore, and paying himself from the

profits thereof a large sum of money claimed by him to be

due to him by the Whalen Con. M. Co. From the foregoing

statement of fact—which I do not admit to be true—

I

deduce a different conclusion from what they do as a result-

ant point of law. If Lay went upon the ground in 1904

for the purpose of extracting ore and picking and sorting

the best in order to get back what he claimed to be due him

from the corporation, in my opinion, the work so done

would naturally result to the benefit of the corporation. It

would help to pay its debt—if it did actually owe the Col-

onel; and, as a result thereof, would be work upon the

claim for the corporation, or owner.

In other words, Lay's work in 1904, according to appel-

lant's briefs, was for the purpose of repaying himself by

extracting ore from the property of the Whalen Con. M.

Co. That was his intention, according to their briefs. If

Lay had succeeded in taking out enough ore to pay him-

self, would not the Work count for assessment work? What

difference does it make whether the work pays or not?

What difference does it make, in-so-far as laying a founda-

tion against the government title is concerned, whether the

miner and prospector is working in bonanza or in borasca?

The statute does not advise us. It makes no difference

whether one is simply cleaning out a drift or stoping out

ore. The prospector who expends $100 in simply cleaning

out a drift is entitled to more credit than the one who ex-



pends that much in taking out ore. He is working against

worse odds. Cleaning out a drift is what is known as and

called "dead work." Counsel's statements in their briefs to

the effect that the assessment work in 1904 consisted in

sorting ore from the dumps is incorrect. M. W. Shaw tes-

tified to the work done and where, and testified to over one

hundred dollars' worth of labor being performed on the

Prince of Wales, Amazon and Copper Nut.

The object of Colonel Lay in 1904, according to M. W.

Shaw, whose testimony is believed by the lower Court to

be true, was to get out a shipment of the best ore they could

sort, and make a showing and sell stocks. G. W. Leighton

testified that the work consisted mainly in sorting ore from

the dumps. Common sense teaches us that the best ore is

not found on waste dumps. It is generally put aside and

saved. Lay testified that he was a trespasser, without

authority, and that he believed he had the right to trespass

and take out ore to repay himself for the moneys he had

advanced in doing the assessment work in 1901, 1902 and

1903, and for his trip to Eureka in attending to litigation.

The Court will bear in mind the fact that during all those

years the Colonel acted with the same authority that he

acted under in 1904. The corporation's policy seems to

have been laisser faire^ or^ laisser le Colonel /aire ce qui

veiix. In other words, they let him do as he pleased from

1900 to 1904, inclusive.

If the Colonel was a mere naked trespasser, he was also a

thief, because he took out ore belonging to the corporation;

and whilst he swears that the ore brought him out in debt,
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it is nothing unusual for thieves to come out of the small

end of the horn as a result of their peculations.

The Court will further bear in mind the fact that the Col-

onel charged the corporation for all his expenses and

advances made for assessment work in 1901. 1902, 1903. and

in 1904 he claims that he was trying to reimburse himself

for such expenses by extracting and shipping ore belonging

to the corporation. The corporation was therefore paying

its own debts, out of its own property, and the labor per-

formed in so doing is therefore properly applicable to assess-

ment work.

If the Colonel had made money from his shipments of ore,

he would have had to credit the corporation with the

amount. His intention, therefore, was to work for the ben-

efit of the corporation, and help to pull it out of debt. If

his intention was as testified to by ]\Ir. Shaw, to extract rich

ore. and obtain a good return, and make a showing, and sell

stock, the work was still intended for the benefifit of the

corporation.

The explanation of ^Ir. Shaw, with reference to the

afifidavit, which was either prepared by }vlr. ^Mitchell, or at

least came from his office, and which is so severely attacked

by him, is perfectly reconcilable with reason. In December,

1904, Lav told Shaw that he was only a trespasser, and Shaw

told him that he must have lied all the way through, and

Lay felt indignant and asked Shaw not to call it a lie—that

he had to do something—which would mean that lie had to

lie. Then the affidavit was sent to him by Mr. ^Mitchell, and

Lay wrote urgent letters to have him (Shaw) sign the same.
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and G. W. Leighton called on him several times at his cabin,

which he had never done before, and urged him to go to

Eureka and acknowledge the affidavit prepared for him, and

he finally did so, under the belief that the information given

him by Lay was truthful, and after making the affidavit he

ascertained that the representations of Lay were not truth-

ful, and he promised to travel 2,000 miles if necessary to cor-

rect his error, and he did—he traveled from Chicago to

Carson to testify and correct his error, and submitted him-

self to the view and examination of the lower Court, and the

lower Court believed him.

Begging the pardon of this Court for the length of this

brief, and referring the Court to the statement of facts and

authorities cited by the lower Court in its opinion, at page

352 of the record, I respectfully submit that the judgment

and decree heretofore made and entered in said cause be

affirmed, and that appellees have their costs incurred herein.

ALFRED CHARTZ,

Councel for Appellees.


